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The best thing businesses can do is to
evaluate its ERC substantiation m—
materials now—so they can increase —
their chances of a fast and successful
outcome when an IRS audit arises.
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When companies receive an IRS notice that their ERC
filing has been selected for audit, they typically are
caught off-guard and have no internal process or
records readily available to formulate a response by the
auditor's deadline.

Conversely, they respond to the auditor's notice with
incomplete information, or what they perceive to be a
correct response (but is not). In either case, they end up
in a prolonged and costly audit that requires
considerable resources to navigate, and ultimately
results in a less than favorable outcome.

Recent IRS guidance indicates that the agency will
increasingly target companies that have filed ERC
claims in the coming years. And for any companies that
have filed ERC claims involving Q3 or Q4 2021, Congress
has extended the normal 3-year audit period by two (2)
additional years.*

In this document, we aim to show business owners and
their teams what they can do now to prepare for an
eventual audit of their ERC claim. By dedicating the ‘
necessary resources to this preparation in advance,

companies have an opportunity to significantly increase

the chances of a successful ERC audit outcome down

the road.

" Note that there is no statute of limitations for claims involving fraud.




@ Why it makes sense to
start preparing now
Gevole considerable resorces to ERC audis \L—=

in coming years due to the proliferation of

‘ERC mills” in recent years. Simultaneously, the y /
agency has trained auditors examining ERC /

claims of businesses that may have made

: A €
errors or misrepresentations in their claims, \\\-% ( J
including if they're suspected of fraud or . N /.'@Q/-Z‘ @m
noncompliance. As the level of annual funding y /

increases in coming years (see below), it is

reasonable to expect that the IRS will continue

to dedicate considerable resources to ERC &
audits in the next 5-7 years.

Exhibit 1: Current projections for IRS outlays, $Billions
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Source: Budget of the U.S. Government, Analytical Perspectives, Table 25-1.

Common ERC Audit Triggers

= Discrepancies in claimed ERC amounts compared to industry averages.
= Suspiciously high credit claims that necessitate more investigation.
= Mistakes in documentation submitted during the ERC claim process.

© The Law Office of Jason Carr, PLLC. All rights reserved.



©) What to prepare

Businesses claiming the ERC can significantly increase their chances of a smooth audit process by
taking proactive measures in advance. Recommended preparation includes the following:

= Maintain accurate and detailed records of all ERC-related transactions used to support a

claim, including employee information, payroll records, financial statements, invoices, and
receipts.

= Conduct an internal compliance check to identify any potential issues or errors in the
business's ERC calculations and claims.

= Hire a qualified tax professional to review your documentation and calculations for accuracy.

= Organize all the business's supporting documents in a systematic manner to make it easier for
auditors to review.

=  Confirm that your employees meet the eligibility criteria for ERC (e.g., no contractors,
disqualified family members, etc.).

= [fyour claim was made based on the full or partial suspension of operations test, compile all
government orders used, along with a defined timeline and detailed impact
statement/narrative.

= Remain up to date with the ERC guidelines and regulations to stay in compliance with any
changes.

Exhibit 2: Sample ERC IDR

Quarterly Federal Tax Return or Claim for

the calculation of the employee retention credit.

ary to determine if

are cligible for the employ
o Records of which employees

N ved qualified wages and in what amounts; and in the
on Form 941-X and if it was computed correctly. The due date s listed at the botto

g that wages were
the page. Youmay provide the reci jocuments or electronically on a flash drive. Do not send

original documents, only legible copies. Questions that may arise from the information you provide will

be addressed in a subsequent letter

1. Workpapers that were used to preparc the Form 941-X.

2. Documentation that you are an eligible employer for purposes of the employee retention credit

receipts or full or partial suspension of operations

anization experienced a significant

oper were suspended du

governmental order had more than a nominal effect on business operations.

3. Documeatation of the average number of full-time employees employed during 2020
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plan expenses.

5. Are you a member of an aggregated group? If so, how did you determine you were a member of
an aggregated group? How did the aggregation affect the determination and allocation of the

credit?

6. Did you reccive a PPP loan? If so, was any portion of the loan forgiven? Provi
docy

tation that shows PPP loan f

s that included payroll

forgivencss application.

by I | will review the
provided by you and inform you of its completeness within ten (10) business

cipt. If you want to contact my manager, ISR c s ovailable o NN

Note: We ask that you provide the requested records and responses




€ Conclusion

By carefully and thoughtfully considering these recommended steps and taking the time to prepare
for an ERC audit now, companies can not only help bolster the certainty of an efficient audit process,
but also reconfirm that claiming the ERC itself was a valid decision.

v
v
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Requirements

Regulations Audit
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O How we can help

The IRS suggests that taxpayers who are considering claiming one or more tax credits take
precautions (e.g., consult with an independent advisor) to avoid filing unsubstantiated returns that
won't withstand audit scrutiny. Likewise, those who have already filed are also advised to consult an
independent advisor, and consider filing an amended return, if deemed necessary.

Whether your organization is currently considering pursuing such tax credit(s), or has already done
s0, having an independent advisor conduct an analysis to evaluate your ability to withstand IRS
scrutiny is often a good idea.

For organizations that need help with ERC audit readiness, our firm offers a three-

phased approach with an optional fourth phase:

Phase I: ERC Audit Readiness Assessment

= Conduct interviews with key team member(s) and advisors to determine level of
evidentiary substantiation available.
= Guide your team in compiling supporting records, metrics, orders, calculation

worksheets, etc., as applicable, to support your claim.

Phase ll: Legal Research

= Research relevant law to determine whether your organization more than likely satisfies
eligibility requirements.

Phase lll: Deliverable

= Provide a written audit defensibility analysis report or tax opinion with our findings,
including potential areas of concern (when necessary).

Phase IV: Post-Engagement Audit Support

. Our firm is also available for defense in tax credit focused audits, should the need arise.
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IRS Circular 230 Disclosure: Any U.S. federal tax advice contained in this document is not intended or written to be used, and
cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or
recommending to another party any transaction or matter contained in this website.

The information provided in this document is not, nor is it intended to be, legal advice. You should consult an attorney for individual
advice regarding your own situation.
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